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In  Com m unications Workers of Am erica v. N ew J ersey Civil S ervice 

Com m ission , Docket  No. A-1110-10T3 (App. Div. J anuary 18, 2012) (CWA v. 

N J CS C), the Appella te Division , Super ior  Cour t  of New J ersey, reversed the 

adopt ion  of N .J .A.C. 4A:6-1.2(l) and remanded to the Civil Service Commission 

(Commission) to consider  whether  the crea t ion  of Paid Leave Bank (PLB) days in  

va r ious Memoranda  of Agreements (MOAs) between the Sta te and the 

Communica t ions Workers of America  (CWA), Loca l 195 of the In terna t ional 

Federa t ion  of Professiona l and Technica l Engineers (IFPTE), Loca l 518 of the New 

J ersey Sta te Motor  Vehicle Employees Union  (SEIU), and the American  Federa t ion 

of Sta te, County, and Municipa l Employees (AFSCME) was cont ra ry to exist ing law 

and could not  be implemented without  Legisla t ive act ion  and, in  the event  the 

Commission  concludes tha t  Legisla t ive act ion  is not  necessa ry, whether  other  

provisions of Tit le 11A (Civil Service Act ) and Tit le 4A permit  the adopt ion  of a  

regula t ion  tha t  mir rors the pr ovisions of the MOAs.    

  

By way of background, in  2009, the Sta te and the CWA, IFPTE, SEIU, and 

AFSCME entered in to MOAs, modifying the pa r t ies’ collect ive negot ia t ions 

agreements, with such  terms expir ing on J une 30, 2011.  The MOAs provided, in  

per t inent  pa r t , tha t  covered employees would take a  tota l of 10 unpa id fur lough 

days pr ior  to J u ly 1, 2010.  In  exchange for  these unpa id fur lough days, negot ia t ions 

unit  members were to be credited with  up to 7 PLB days tha t  could be u t i lized a fter  

J u ly 1, 2010 for  the dura t ion  of their  employment  with  the Sta te.  These PLB days 

were in  addit ion  to the employee’s regula r  annua l vacat ion , sick, and administ ra t ive 

leave a llotment .  The MOAs provided in  pa r t : 

 

2. The PLB days will be main ta ined separa te and apar t  from 

banks of other  pa id leave and there will be no limita t ions on  the 

ca rryover  of days in  t he PLBs.  Specifica lly, the ca rry over  rest r ict ions 

tha t  a re applicable to pa id vaca t ion  and administ ra t ive leave days will 

not  be applicable to the PLBs.   

 

 . . . 

 

4. At  the t ime the employee ret ires, resigns or  is otherwise 

separa ted from Sta te service, either  volunta r ily or  involunta r ily, any 

unused days in  an  employee’s PLB will be t rea ted in  accordance with 

the provisions of Art icle 22(G) of the pa r t ies’ agreements [Vaca t ion 

Leave].  If an  employee dies pr ior  to leaving Sta te service with  unused 



pa id leave days in  h is/her  PLB, those days will be t rea ted in  

accordance with  Art icle 22(G)(4) of the pa r t ies’ agreements.      

 

In  an  effor t  to provide pa r ity for  as many Sta te employees as possible, the 

former  Cha irperson  of the Commission  recommended the establishment  of a  P ilot  

Program for  un represented employees simila r  to the agreed upon MOAs.  In  In  the 

Matter of Unpaid  Furlough Days for Unrepresented  Em ployees Pilot Program  (CSC, 

decided August  5, 2009) (Unpaid  Furlough ), the Commission  indica ted tha t  a  P ilot  

Program was necessa ry since there is no sta tu tory or  regula tory au thor ity for  the 

provision  of unpa id fur lough days or  for  the establishment  of the PLB which 

provided for  addit iona l leave days other  than  those days sta tu tor ily prescr ibed.  

Simila r  to the MOAs, in  Unpaid  Furlough , the Commission  indica ted tha t  since 

there was no provision  in  the ru les for  the establishment  of a  PLB, ru les  would be 

promulga ted to govern  the specifics regarding the administ ra t ion of the PLBs.  

 

Therea fter , on  May 19, 2010, the Commission  approved the publica t ion  of a  

proposed amendment  to codify the PLB program under  N .J .A.C. 4A:6-1.2, the 

vaca t ion  leave regu la t ion , adding a  new subsect ion  (l).  S ee 42 N .J .R . 1116(a) (J une 

21, 2010).  The proposed amendment  ca tegor ized PLB days as vaca t ion  days subject  

to the rest r ict ions of N .J .S .A. 11A:6-2f (“Vaca t ion  not  t aken  in  a  given  year  because 

of business demands sha ll accumula te and be granted dur ing the next  succeeding 

year  only.”).  By let ter  da ted August  20, 2010, the Governor’s Office of Employee 

Rela t ions (OER) and CWA made a  join t  request  to the Commission  for  the 

promulga t ion  of a  regula t ion  consisten t  with  th eir  MOA, to the extent  a  ru le was 

necessa ry to implement  the provisions of the MOA.  On September  15, 2010, the 

Commission  adopted the proposed amendment  without  change and it  was codified 

as N .J .A.C. 4A:6-1.2(l).  S ee 42 N .J .R . 2400(b) (Oct . 18, 2010).   

 

Subsequent ly, CWA, IFPTE, and AFSCME appea led the adopt ion  of N .J .A.C. 

4A:6-1.2(l) to the Appella te Division , Super ior  Cour t , a rguing tha t  the Commission 

was not  required by sta tu te to character ize PLB days as vaca t ion  days and to t rea t  

them simila r ly.  In  the a t tached decision , CWA v. N J CS C, supra, the cour t  

emphasized tha t  in  adopt ing N .J .A.C. 4A:6-1.2(l) limit ing the ca rryover  of PLB days 

in  the same manner  as vaca t ion  leave, the Commission  did not  exceed the power  

delega ted to it  by the Legisla ture nor  did it  t ransgress the sta tu te it  was purpor ted 

to effect .  However , the cour t  reversed the ru le adopt ion  and remanded the mat ter  

to the Commission to first  consider  whether  the crea t ion  of the PLBs in the MOAs 

was cont ra ry to exist ing law and could not  be implemented without  Legisla t ive 

act ion .  The cour t  a lso indica ted tha t  if the Commission  concludes tha t  despite 

Legisla t ive inact ivity, PLB days may nonetheless be provided to Sta te workers, it  

sha ll consider  whether  other  provisions of Tit le 11A, N .J .S .A., (Civil Service Act ) 

and Tit le 4A, N .J .A.C., permit  the adopt ion  of a  regula t ion  tha t  mir rors the 

provisions of the MOAs.   



CONCLUSION  

 

In  th is case, the Commission  finds tha t  the crea t ion  of the PLB in  the MOAs 

was cont ra ry to exist ing law and cannot  be implemented without  Legisla t ive act ion .  

The Commission  has been  ent rusted by the Legisla ture to designa te leaves of 

absence.  N .J .S .A. 11A:6-1.  The Legisla ture has spelled out  in  deta il the specific 

purposes for  which  pa id leaves of absence may be gran ted to Sta te employees and 

has dramat ica lly limited the unused leave t ime which  may be accumula ted and 

ca rr ied over  beyond the year  in  which  the leave is ea rned.  N .J .S .A. 11A:6-1, et seq.  

For  example, the Commission’s enabling legisla t ion  au thor izes vaca t ion leave to be 

used and ca rr ied over  to the next  succeeding year  only, N .J .S .A. 11A:6-2; and pa id 

administ ra t ive leave is au thor ized for  persona l reasons but  must  be used by the end 

of the year , N .J .S .A. 11A:6-6.  Legisla t ion  specifica lly au thor izes sick  leave and it s 

ca r ryover , subject  to a  cap on  payout .  N .J .S .A. 11A:6-2; 11A:6-16 and -19.    

 

The Civil Service Act  does not  permit  adopt ion  of a  regula t ion  tha t  mir rors 

the PLB provisions of the pa r t ies’ MOA.  “As the administ ra t ive agency empowered 

to promulga te and enforce the Civil Service Act , the Commission’s const ruct ion  of 

the act  and it s regula t ions is en t it led to grea t  weight .”  S ee Appleby v. S tate Civil 

S erv. Com m ’n, 190 N .J . S uper. 249, 255 (App. Div. 1983).  Since Tit le 11A does not  

provide for  the establishment  of any types of pa id persona l leave outside of 

administ ra t ive, sick or  vaca t ion  leave, PLB days for  an  employee’s persona l use is 

cont ra ry to exist ing law and cannot  be implemented without  Legisla t ive act ion .  

 

Consisten t  with  the cour t ’s direct ion , the Commission  has conducted a  review 

of th is mat ter  and has determined, a s it  did du r ing the ru le making process, tha t  

there is no sta tu tory au thor ity for  PLB days as provided in  the MOAs with in  

current  Civil Service law.  The cour t  indica t ed tha t  if the Commission  concludes 

tha t  despite Legisla t ive inact ivity, PLB days may nonetheless be provided to Sta te 

workers, it  sha ll consider  whether  other  provisions of Tit le 11A, N .J .S .A., (Civil 

Service Act ) and Tit le 4A, N .J .A.C., permit  the adopt ion  of a  regula t ion  tha t  mir rors 

the provisions of the MOAs.   The Commission  concludes tha t  the crea t ion  of the 

PLB banks cannot  be implemented without  legisla t ive act ion  and there is no 

provision  of Tit le 11A tha t  permits adopt ion  of a  regula t ion  tha t  mir rors the 

provisions of the MOA, i.e., PLB days with  unlimited ca rryover  and cash -out .
1
  

Given  the cour t ’s decision  in  CWA v. N J CS C, supra, and the Commission’s 

determina t ion  today confirming the lack of sta tu tory au thor ity for  PLB days, there 

is now no exist ing regula tory or  sta tu tory au thor ity for  the provision  and 

administ ra t ion  of PLB days.  Therefore, t he Commission  has proposed, a t  today’s 

meet ing, the repea l of N .J .A.C. 4A:6-1.2(l) a s well a s subsect ions (m) and (n), which 

implemented the PLB program in  the Sta te colleges and universit ies.      

                                            
1
 In  ligh t  of th is conclusion , it  is n ot  necessary for  the Commission  to consider  the issu e of wheth er  

any limit a t ion  on  th e car ryover  of PLB days would substan t ia lly impa ir  con t ractua l r igh t s.   



 

However , a lthough there is no sta tu tory author ity for  PLB days, the major ity 

of Sta te employees have u t ilized PLB days in  F isca l Years 2011 and 2012 and a  

minor ity of Sta te employees st ill have remain ing PLB days they have not  yet  

u t ilized.  As such , in  the absence of st a tu tory au thor ity to grant  PLB days, 

employees who have u t ilized PLB days may now be in  a  sa la ry overpayment  

situa t ion .  It  cannot  be ignored tha t  a ll Sta te employees who have u t ilized PLB days 

a t  th is juncture did so, in  good fa ith , under  the belief tha t  such  leave was 

au thor ized by regula t ion  and based upon communica t ions from th is agency.  

Simila r ly, Sta te appoin t ing author it ies granted such  leave in  good fa ith  based upon 

the same informat ion  and communica t ions.  The fact  tha t  PLB days were u lt imately 

found to lack sta tu tory or  regula tory au thor ity should not  be held aga inst  the 

employees given the pr olonged and complex legal h istory of this mat ter .   

 

N .J .S .A. 11A:3-7c sta tes tha t  when an  employee has er roneously received a  

sa la ry overpayment , the Commission  may waive repayment  based on  a  review of 

the case.  Therefore, it  is appropr ia te for  t he Commission  to wa ive recoupment  of 

any PLB t ime a lready used by Sta te employees for  F isca l Years 2011 and 2012 and 

up to December  31, 2012.  This would permit  Sta te employees who relied on  the ru le 

amendment  and other  communica t ions from th is agency, or  who dela yed using 

these days due to the lit iga t ion  of th is mat ter  in  the Appella te Division , a s well a s 

the Commission’s delibera t ion  in  connect ion  with  the Appella te Division’s remand, 

to avoid being unfa ir ly placed in  a  sa la ry overpayment  situa t ion.    

 

ORDER 

 

 Therefore, the Civil Service Commission  concludes tha t  a lthough no sta tu tory 

or  regula tory au thor ity exist s for  PLB days with in  current  Civil Service law, there 

sha ll be no recoupment  of any PLB t ime used or  pa id du r ing F isca l Years 2011 and 

2012 and up to December  31, 2012.  

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


